Felsberg Advogados
Who We Are
Felsberg is a law firm with a history of almost 50
years of dynamic and pioneering work in a world
in constant change.
We have allied our set of talents with knowledge
and experience, allowing us to move forward and
modernize our approach with each passing day,
as we seek new horizons to meet the needs and
challenges of our clients and the market.
Yesterday, today, and tomorrow - evolving to
build lasting relationships.

Why Felsberg?
Felsberg is a law firm renowned for its ability to
combine experience, tradition, and excellence to
provide efficient, fast and focused services that
yield innovative solutions in a world that is
constantly changing.
We believe that the combination of individual,
joint and complementary values, together with a
tradition established over nearly five decades of
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service, means that we have a broad and multidisciplinary vision that focuses on the current and
future needs of our clients, while merging
security and added value to provide outstanding
legal services.
We combine tradition with innovation; the
means with the goals; the text with the context.
From the biggest corporate group to the most
original startup, we provide the same attention
and excellence, making sure that our clients’
needs are our purpose.
We aim to provide services together with our
clients rather than simply for them.
We promise bold and experienced teamwork.
This is what defines us and allows us to build
long-lasting and trusting relationships.
Both eyes on the present with the future in sight.
This is what makes us unique, different, and
prepared.

www.felsberg.com.br

KǀĞƌǀŝĞǁʹƌĂǌŝůŝĂŶ
>ĂďŽƌ>ĞŐŝƐůĂƚŝŽŶ
With more than 200 million inhabitants and over 8.5
million square kilometers, Brazil is the largest country
and economy in Latin America. It is a federative
republic, consisting of the union of states,
municipalities, and the federal district. Moreover, the
1988 Federal Constitution provides for a presidential
type of government with three independent branches:
the Executive, the Legislative and the Judiciary.
Brazil follows a codified system of law. The Federal
Constitution is the most authoritative source within its
legal system and provides for the fundamental rights of
the citizen, sets out Brazil’s political and administrative
organization, defines the roles of the above-mentioned
branches and lays down rules and principles on tax,
socio-economic and economic policies, civil and
commercial law, employment relations and criminal law.
Felsberg has prepared this KǀĞƌǀŝĞǁ ʹ ƌĂǌŝůŝĂŶ >ĂďŽƌ
>ĞŐŝƐůĂƚŝŽŶ as an introductory guide to the main
aspects of carrying out business activities and
transactions in and with the country1.

1

We have done our best to describe the current state of Brazilian law with regard to the matters discussed in these materials.
Laws and regulations, and their interpretation, are constantly evolving. Readers considering transactions with or investment
in Brazil should seek appropriate legal advice, which Felsberg will be pleased to provide on request, when considering a specific
project in the country.
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Labor Law
In general terms, both the Federal Constitution
and the Consolidation of Labor Laws (“CLT”)
establish rights and rules over relationships
between employees and employers. Brazilian
employee-employer relations are also governed
by offer letters, employment agreements/
contracts/amendments, labor and social security
statutes and internal regulations, collective
bargaining agreements and companies’ internal
rules of conduct (regulamentos internos).

Collective bargaining agreements are entered
into between employees’ and employers’ unions
(convenção coletiva de trabalho), or directly
between employees and employers (acordos
coletivos). These agreements usually define the
annual salary raise by category and may set forth
rights and/or advantages that could ultimately
benefit employees more or less than the existing
statutory rights.

Primary Labor Rights
Under Brazilian labor law, an employee is entitled to the following enumerated rights in addition to what may
be established in any written employment agreement:
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An annual mandatory salary increase, which is based on a percentage rate set forth in the collective
bargaining agreement negotiated by and between the respective employer’s and employee’s unions.
This percentage rate will govern regardless of whether the employees and employers concerned are
affiliated with such unions. Alternatively, the increase may be based on a collective labor claim filed
by the employee’s union against the employer’s union;
An annual Christmas bonus (commonly referred to as a thirteenth salary) equal to the employee’s
monthly compensation, to be paid in two installments during the year;
An annual 30-day paid vacation, coupled with a bonus equal to one-third of the employee’s monthly
compensation. The total vacation pay equals 133.33% of the employees’ monthly salary (including
both the contractual amount and an average of other entitlements paid, e.g. overtime, night shift
premium etc). Vacation is only due after 12 months of service (i.e. the hiring anniversary), considered
a vesting period;
An accrued severance fund (“FGTS”) paid into by the employer, who shall deposit an amount equal
to 8% of the employee’s monthly compensation in a blocked bank account in the employee’s name
at a branch of the Federal Savings Bank (Caixa Econômica Federal);
A transportation voucher for the total cost of the employee’s transportation that exceeds 6% of the
employee’s monthly compensation. Employees who do not use the public transportation system are
not entitled to such vouchers;
15 days of sick leave paid for by the employer. Thereafter, the Social Security Institute (“INSS”) shall
pay the employee’s salary during an extended sick-leave period that it determines to be reasonable;
Risk premium: 30% premium on the employee’s wage or salary for dangerous working conditions;
Health hazard premium: a 10%, 20% or 40% increase of the minimum wage for unhealthy working
conditions;
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120 days of maternity leave paid by the employer;
5 days of paternity leave paid by the employer;
For temporary relocation/transfer, a 25% increase in pay;
For dismissal without cause, the right to an indemnification amounting to 40% of the deposits made
into the FGTS bank account during the employment relationship period goes to the employee;
For overtime, a minimum additional payment of at least 50% of the regular hourly rate;
For night shifts, increased pay calculated in the following manner: every 52 minutes and 30 seconds
worked after 10:00 p.m. but before 5:00 a.m. is considered equal to a full 60 minutes of work;
For night shifts, an employee will also receive a 20% bonus;
Certain employee categories, such as bank employees (bancários) and telephone operators
(telefonistas), are entitled to reduced working hours (six-hour shifts);
For some professions there is a minimum salary guarantee;
At least one rest day for every week, preferably on Sundays, and there are certain restrictions for
work on Sundays (depending on the category) and requirement for shift schedules.

Benefits which are not provided for by law or stipulated in a collective bargaining agreement, but rather
extended by the employer on a discretionary basis (i.e. discretionary bonus), might become a vested right of
the employee when paid repeatedly and shall not be reduced or suppressed (exception made for certain
cases, in which a separate collective bargaining agreement shall take place).
In addition, the CLT establishes a distinction between remuneration and salary. Salary is defined as the total
compensation an employer pays to an employee and remuneration is a broader concept, including both
salary and tips (gorjetas). Certain labor obligations, such as social security contributions, FGTS, severance
payments, and taxes withheld are calculated based on the employee’s remuneration, rather than his/her
salary.
Where the Social Security contributions are concerned, the employer must pay up to 28.8% of the total
payroll to the INSS. Additional rates shall apply depending on the activities developed by the company (e.g.
risks related to health and safety).
All employees and employers in Brazil are considered to be represented by unions. Any rules agreed to under
collective bargaining agreements will bind all employers and employees, whether such employers and
employees are associated to their respective unions or not.
As mentioned, Brazilian labor legislation is federal, and, therefore, applied equally to all Brazilian states.
However, the various labor unions throughout Brazil do not have equal political and economic strength. As
such, some labor unions are more flexible in negotiations, while others are much more rigid. Although some
conditions (like work shifts and overtime additional pay) may be negotiated and governed by collective
bargaining agreements, benefits which are established by law (i.e. Christmas bonus and FGTS) shall neither
be waived nor suppressed, even through collective bargaining agreements, regardless of the employee’s
seniority. Thus, any private agreement or negotiation in this regard will be considered null and void.

528
DOCS - 11873756v1 3900/225 LEC

Working Hours
Employees are normally limited to working eight hours per day and 44 hours per week, unless an agreement
regarding compensation for hours worked (acordo de compensação de jornada) is negotiated or overtime is
paid with an additional 50% or other higher percentage established by the collective bargaining agreement.
Such number of hours could be reduced depending on the activities developed by the employee.
Every establishment with more than 10 employees is required to implement mechanical, manual or electronic
working hours control. Such control must fulfill the requirements established by the Ministry of Economy and
must duly reflect the hours worked. Only employees occupying fiduciary positions or external workers are
exempt from registering their working hours, and, thus, are not entitled to overtime and night shift pay or
reduced work shifts.
With respect to fiduciary positions (e.g. managers, directors and officers), in order to be exempt, such
individuals must have effective managerial powers, including the prerogative to hire/dismiss and to take
disciplinary actions against employees, not be subject to any pre-determined working hours and
differentiated compensation (at least 40% higher than the compensation payable to those employees not
considered as occupying a fiduciary position).
External employees are considered those who permanently perform their activities externally, in relation to
which the employer is unable to effectively control their working hours. Therefore, the mere fact that
employees have external activities is not sufficient to classify them as exempt, if the employer may put in
place mechanisms and procedures that register their working hours (i.e. need to return to the office after
external meetings, having determined clock-in or clock-out hours to follow external activities that result in
their effective working hours being impossible to control).
With the changes introduced in the CLT by Law No. 13,467/2017 (“Labor Reform”) 5, employers are allowed
to establish/negotiate a bank of working hours by means of an individual written agreement entered into
between the company and its employees. However, the overtime compensation for such type of bank of
working hours shall occur within six months, otherwise the employer will have to pay the respective hours
with the applicable additional percentage.
It is possible to establish that the compensation of hours shall occur within a period of up to 12 months, but
in this case the bank of working hours must be negotiated with the labor union which represents the
employees. If the overtime hours are not compensated within such period (up to 12 months), the additional
payment will also be due.

5

Law No. 13,467/2017 became effective on November 11, 2017.
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Intermittent Contract (Contingent Workers)
The intermittent contract is provided for by the CLT with effect from November 11, 2017, due to the Labor
Reform. The referred employment agreement governs a relationship in which the rendering of services
occurs with direct subordination (between the employer and the employee) but not on a continuous basis,
since it varies between intermittent periods of service and inactivity, determined in hours, days or months,
regardless of the activity type.
This type of contract must be written and must expressly indicate the remuneration of the working hour
(observing the minimum wage or the remuneration of other employees of the establishment who perform
the same activities, whether in an intermittent contract or not).
In order to initiate each period of service, the employer is required to notify the employee, by any effective
means, with at least three calendar days in advance. The employee is required to provide the employer with
a formal notification accepting or refusing the assignment in one working day.
At the end of each service period, the employee will immediately receive the payment of: (i) the respective
remuneration; (ii) vacation pro rata; (iii) Christmas bonus pro rata; (iv) weekly remunerated resting period
(descanso semanal remunerado, or “DSR”); and (v) additional payments, when applicable (risk premium etc).
After 12 months of contract, the contingent worker will be entitled to enjoy 30 days of vacation.

Profit Or Result Sharing Programs (Participação Nos Lucros Ou Resultados
- “PLR”)
If a PLR program respects legal requirements, the amount paid to an employee as part of such a program is
not considered part of his/her remuneration. This is an advantage both for the company and the employee.
PLR programs, however, are limited in that they may pay out in only six-month intervals, or longer. PLR
programs must be discussed with the employees’ union and an in-house committee elected by the
employees; and a labor union representative must be present at all times during such discussions.
PLR payments may be made based on specific profits or on goals. When paid based on goals, they must be
ascertained by objective criteria expressly described in the program.
Moreover, PLR payments based on profits may either be paid in fixed amounts, in percentages of employees’
salaries, or by sharing part of the profit earned by the company (whether earned only in Brazil or worldwide).
The form of payment must be negotiated by and between the parties.

Confidentiality Clauses
Brazilian labor law recognizes an implied obligation not to disclose confidential information or trade secrets
to which an employee is privy during the course of the employment relationship. The breach of this obligation
30
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is considered as a ground for dismissal with cause, even if not explicit in the employment agreement. It is
possible to sustain that such an obligation remains in force after the termination of the employment
relationship.

Corporate E-Mail
A minority of labor courts still understands that corporate e-mails cannot be monitored. However, several
consistent decisions issued by the Court of Appeals (“TRT”) and Superior Labor Court (“TST”)6 establish that
corporate e-mail is an employer’s property, which can be used only for professional purposes and may be
monitored by the employer as long as the employee is previously informed.

Terminating an Employment Relationship
Termination of the employment relationship without cause should be preceded by written notice of at least
30 days (the employee is entitled to three additional days per worked year, with a maximum of 60 days, for
a total of 90 days). Failure by the employer to give such notice obligates the employer to pay the employee
the amount of remuneration that the employee normally receives in such period.
The main severance payments due in case an employer terminates the employment relationship without
cause are:







Balance of salary;
Accrued vacation, paid pro rata based on the employee’s right to one month of paid vacation for
each year of employment;
Accrued vacation bonus, paid pro rata based on the employee’s right to one-third of one month’s
compensation once every year;
Accrued Christmas bonus paid pro rata based on the employee’s right to an additional 1/12 of
monthly compensation for every month of employment (or a corresponding fraction thereof, for
periods less than a month, but of at least 15 days). This compensation shall be calculated from
January 1 of the termination year to the day of termination;
Indemnification in an amount of 40% of the amount in the employee’s FGTS blocked bank account
on the day of termination.

Other payments may be due, if particular situations occur or if certain provisions are included in the
employment agreements. The employee is entitled to receive his/her severance payments by the 10 th day
following the dismissal, regardless of the form of dismissal or the prior notice method (worked or
indemnified/paid in lieu).

6

Second and third levels/instances of jurisdiction, respectively.
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Non-Compete
There is no legislation regulating non-compete covenants established in employment contracts or in
termination agreements, but only precedents rendered by labor courts. Establishing in advance which
activities are forbidden, setting reasonable territorial and temporal limits, and providing fair compensation
for the employee increase the probability that such covenants will be enforced.
Moreover, it is recommended for non-compete clauses to provide a pre-established penalty or amount for
duly proven damages, to be paid by the employee in case of non-compliance. Additionally, even if such
provisions are included in employment agreements, the courts may permit an employee to work for a
competitor, simply enforcing the penalty stipulated in the non-compete clause7.

Employment Agreement Termination By Mutual Consent
Brazilian labor law sets forth that employer and employee may terminate an employment agreement by
mutual consent. In this case, the employee will be entitled to withdraw 80% of the amount of the FGTS
amount and the employer will be allowed to reduce the payment of the indemnification over the severance
fund balance to 20%, as well as to decrease the prior notice period/payment by half. However, the employee
cannot be obliged/forced to adopt the referred procedure.

Judicial Ratification of out of Court Settlement Agreements
The CLT foresees the possibility of submitting an out of court settlement agreement to a Labor Court for
judicial ratification, in order to provide legal certainty to this agreement. To file the request of ratification,
the parties must be represented by different attorneys and a hearing is expected to occur to obtain the formal
approval of the terms of the agreement.
So far, there is no consensus regarding the acceptance of full release clauses, which are usually stipulated in
these agreements. A decision of the Superior Labor Court is expected to standardize the understanding
regarding this matter.

Effects of Employer Belonging to a Corporate Group
In accordance with Brazilian labor law, a corporate group is comprised of several companies. For the purposes
of employer-employee relations, the corporate group is considered the employer of all member company
employees. Labor law establishes that companies belonging to the same corporate group shall be deemed
jointly and severally liable for the obligations assumed by each group company with regard to their
employees.
7

This is because the right for work is fully guaranteed by the Brazilian Federal Constitution.

9
32

DOCS - 11873756v1 3900/225 LEC

Effects of Mergers and Acquisitions (Succession)
Labor rights and obligations are not affected by mergers or acquisitions, despite the changes made to the
original corporate structure.
Therefore, the successor company shall comply with the terms deriving from the original employment
agreements, and shall be deemed liable for pending labor contingencies, whether judicial or extra-judicial.

Outsourcing
Before March 2017, outsourcing in Brazil was regulated according to the Brazilian Superior Labor Court’s case
law (Precedent No. 331, issued by the referred court). Companies were not allowed to outsource their core
activity, which would be interpreted as if the service provider were rendering services under direct oversight
of the hiring company’s employees. Furthermore, the hiring company had secondary liability for any labor
debts of the service provider towards its employees.
On March 31, 2017, Law No. 13,429/2017 – Outsourcing Law (later complemented by the Labor Reform)
became effective and established the possibility of outsourcing of any activity, including the core business of
the service taker/hiring company, while maintaining the secondary liability of such company regarding the
labor rights of the service provider’s employees.
The Outsourcing Law also established specific requirements to be observed by the service provider company,
which must: (i) be enrolled with the CNPJ; (ii) be registered at the competent official bodies; and; (iii) have
corporate capital compatible with the number of employees.
Furthermore, according to the Outsourcing Law, the company whose owners or partners have rendered
services to the service taker/hiring company in the last 18 months as an employee or a worker without a
formal employment relationship cannot be contracted to provide services.

Discrimination
Law No. 7,716/1989 establishes that to deny or prevent someone’s employment on the basis of race is a
crime, punishable with two to five years’ imprisonment. Additionally, the Brazilian Federal Constitution
forbids racial discrimination and Law No. 9,029/1995 establishes specific rules regarding discrimination
based on gender, race or age.
In addition to the affected professionals, labor unions and/or the Labor District Attorney’s Office are
authorized to file judicial claims regarding discrimination, specifically claiming the payment of damages
arising for pain and suffering sought by the employees in cases of discrimination.

10
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Equal Payment/Salary Parity
Brazilian labor law (Article 461 of the CLT) establishes the payment of equal salaries for employees with the
same position, with the same technical expertise and productivity, in the same workplace, except in case
where the employee with the higher salary has worked an additional period of more than two years in the
same position. With the changes implemented by the Labor Reform, in addition to such two years’ difference
in the position, an additional period of four years in the same company will be required, and in case the equal
pay rule is not observed and there is evidence of discrimination, a fine of BRL 3.050,53 will be due to the
affected employee.

Stability at Work
Some employees may acquire the right to stability at work and may only be terminated with cause. The main
types of stability at work result from the following events:






pregnancy: stability until five months after the child’s birth (pregnant workers may have a leave of
absence of four months, paid by the INSS);
election as a union director: one year stability after the term of the respective mandate;
election as a member of the internal accidents prevention commission (“CIPA”): one year stability
after the term of the respective mandate;
accident at work: one year stability after the term of the benefit granted by the INSS; and
disease acquired at work: one year stability after the term of the benefit granted by the INSS.

With the changes implemented by the Labor Reform, companies with more than 200 employees will allow
employees to elect representatives (from three to seven, depending on the number of employees in different
states), who will be entitled to stability at work for the term of their mandates (12 months) and for the next
12 months.

Sexual Harassment
Law No. 10,224/01 establishes that sexual harassment is a criminal public offense punishable with one to two
years’ imprisonment. Some cities have special police agencies exclusively in charge of offenses against
women.
At the very least, sexual harassment may be considered a violation of the employment relationship by the
employer, thereby giving employees legal just cause to terminate the relationship and entitling them to
receive all severance payments referred to above.
Additionally, the offended employee could initiate a labor claim, seeking damages for pain and suffering.

11
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Apprentices
In accordance with Brazilian legislation (Law No. 10,097/2000), companies must hire apprentices corresponding from 5% to 15% of their staff - to perform functions which demand professional qualification.
The minor must be enrolled with one of the courses of the National Apprentices Bureau and he/she cannot
work in hazardous or dangerous environments/conditions or night shifts and must be at least 14 years old
but less than 18.
Apprentices who have completed elementary school may work a maximum of eight hours per day. Those
who have not completed elementary school yet may work a maximum of six hours per day.

Disabled Persons
An employer shall reserve a certain percentage of positions for disabled persons. This percentage is
determined according to the company’s size in the following manner (Law No. 8,213/1991):
•
•
•
•

Up to 200 employees: 2%
From 201 to 500 employees: 3%
From 501 to 1,000 employees: 4%
Over 1,000 employees: 5%

Mandatory Health and Safety Programs
All employers must prepare mandatory annual health and safety programs (Occupational Health Control
Program - “PCMSO”; and Environmental Risks Prevention Program - “PPRA”). Such programs should include
the mapping of all environmental and occupational risks of the company and monitor employees’ health
through medical examinations on a periodic basis, as well as on the admission and dismissal of the employee.
Employers are also required to establish internal accident prevention commissions (“CIPA”).

Statute of Limitation
The statute of limitation for an employee to bring a claim against a current employer regarding violation of
any of the above-mentioned rights is five years. After the severance of an employment relationship, an
employee has two years to file a claim in the labor courts regarding a violation of any of these rights occurring
within the five years preceding the filing date of the claim.

12
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Covid-19
The Brazilian Government enacted emergency labor measures to be applied by employers during the period
of pandemic arising from Covid-19.
Initially, according to Provisional Measure No. 936/2020, the Brazilian Government allowed employers to
propose a proportional reduction of hours and salaries (25%, 50% or 70%) for a period of up to 90 days or
the suspension of the employment agreement for up to 60 days, which may be divided in two periods of 30
days each. No collective bargaining agreement with the labor union is required with respect to employees
who earn either BRL 3.135,00 or less per month or more than BRL 12.202,12 per month and have an university
degree. Except for the case of a 25% reduction, collective bargaining agreement with the labor union is
required with respect to employees who earn between BRL 3.135,00 and BRL 12.202,12 per month.
Beginning April 9, 2020, the Brazilian Government started paying an emergency assistance, also known as
the “coronavoucher”, in the amount of BRL 600,00 (or BRL 1.200,00 for women who are single parents) per
month for a period of three months. Eligible beneficiaries are those who do not have formal employment,
do not benefit from other social protection programs, have a monthly individual income of not more than
BRL 522,20 or monthly family income of not more than BRL 3.135,00, declared income in 2018 of not more
than BRL 28.559,70, and exercise activities as an individual microbusiness (MEI), freelancer, or informal
worker.
The term of the emergency measure established by Provisional Measure No. 936/2020 was extended by Law
No. 14,020/20 and the Measures No. 10,422/2020, 10,470/2020 and 10,517/2020. The period of reduction
of hours and salaries as well as the suspension of the employment agreement may be applied for up to 240
days during the pandemic period. The period of the measures previously applied by the employers shall be
considered for the limit of 240 days.
Also, by the Interministerial Ordinance No. 16,655/2020, the Brazilian Government allowed employers to
rehire former employees within 90 days of the termination of the employment agreement if the same terms
and conditions of the previous employment agreement are maintained.
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Overview – Tax
The Brazilian tax system is very complex, has
some confusing and sometimes conflicting rules
and requires a series of ancillary tax obligations,
many of which overlap in certain aspects. There
are different types of taxes at the three
government levels (federal, state, and
municipal). There are more than 80 different
taxes in total in Brazil, and a close scrutiny is
necessary in order to evaluate which ones will
affect each individual business transaction,
structure, or operation. Not surprisingly, the
Doing Business report of the World Bank places
Brazil in the 184th position (out of 190) in the
Paying Taxes aspect – the most challenging
aspect of doing business in the country,
according to such report.
There have been certain improvements over the
past few years, with a view to modernizing the
country’s tax legislation and procedures and
aligning them with current international
standards. However, the system still lacks the
clarity, efficiency, neutrality, and stability that
would create a more pro-business tax
environment.
There are countless special regimes and tax
incentive programs aimed at specific regions,
economic sectors or types/sizes of taxpayers,

such as the SIMPLES regime for small taxpayers,
Inova Simples for startups, programs for
investing
in
technology,
infrastructure,
renewable/green
projects,
agribusiness,
healthcare, specific manufacturing sectors,
exports, cultural and non-profit projects etc.
Also, the financial and capital markets present a
specific tax treatment for the different
investment categories, funds, and types of
investors.
The Brazilian tax administration, particularly at
the federal level and in the most developed
states and municipalities, tends to take a
revenue-raising approach towards taxation, and
is efficient/aggressive when it comes to tax
collection. Moreover, administrative tax
authorities and judicial courts change their
interpretations of the tax laws and rules from
time to time, which impairs legal certainty in the
tax area, to some extent.
The overall complexity and uncertainty make
navigating the Brazilian tax system one of the
most vital parts of a successful business strategy
in Brazil. Obtaining continuous qualified tax
advice can bring competitive advantages to
businesses starting and developing their
operations in Brazil.

Federal Taxes
The following taxes may only be levied by the Federal Government: income tax; contributions of intervention
in the economic domain; tax on manufactured goods (i.e. excise tax); tax on financial transactions; import
tax; export tax; social contributions; tax on ownership of rural land; and tax on large fortunes.

14

Individual Income Tax (“IRPF”)
Individuals resident in Brazil are subject to IRPF on their worldwide income. IRPF must be calculated and paid
by taxpayers on a yearly basis. The amount due at the end of each fiscal year, calculated over annual taxable
income and after the deduction of monthly IRPF payments (including IRPF amounts withheld at source, e.g.
by employers), should be paid by the last business day of April of the following year. By such date, an
individual is also required to file the annual income tax return (the so-called “Declaração do Imposto de Renda
da Pessoa Física – DIRPF”) Certain types of income are due under a pay-as-you-go system, e.g. capital gains,
certain financial income etc.
For 2019, IRPF is calculated based on the following progressive scale:
Monthly Income

Rate

Up to BRL 1.903,98

Exempt

From BRL 1.903,99 to BRL 2.826,65

7.5%

From BRL 2.826,66 to BRL 3.751,05

15%

From BRL 3.751,06 to BRL 4.664,68

22.5%

Over BRL 4.664,68

27.5%

Income taxes paid abroad may be offset as a foreign tax credit against the IRPF that is due on a monthly or
annual basis, limited to the amount of IRPF due in Brazil over the same income or earnings obtained abroad.
No carry-forward to following years is allowed for such foreign tax credit.
Capital gains earned by individuals resident in Brazil are taxed separately from other income. As a rule, capital
gains are subject to income tax at regressive rates that may vary from 15% to 22.5%, depending on the
amount involved, as follows:
•
•
•
•

15% on capital gains up to BRL 5.000.000,00;
17.5% on capital gains exceeding BRL 5.000.000,00 and up to BRL 10.000.000,00;
20% on capital gains exceeding BRL 10.000.000,00 and up to BRL 30.000.000,00; and
22.5% percent on capital gains exceeding BRL 30.000.000,00.

An expatriate working in Brazil is considered a resident for tax purposes:
•
•

•
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On the date of arrival in Brazil, if the expatriate holds a permanent visa;
On the date of arrival in Brazil, if the expatriate holds a temporary visa and has entered into a labor
agreement with a Brazilian company (i.e. the expatriate is an employee of a Brazilian company and
his/her employment agreement is governed by Brazilian labor laws);
After 183 days of presence in Brazil within a period of 12 months, continuously or not, when an
expatriate holds a temporary visa without having entered into an employment agreement with a
Brazilian company.

Federal Corporate Taxes
Corporate Income Tax (“IRPJ”) And Social Contribution On Net Profits (“CSLL”)
IRPJ is a federal tax levied at a 15% rate. An additional surtax of 10% on annual taxable income exceeding BRL
240.000,00 (BRL 20.000,00 per month) may be charged. CSLL is also a federal tax levied at the rate of 9% on
the so-called “adjusted result” (similar to the taxable income). Financial institutions, including banks,
securities broker-dealers, real estate financing, credit card, leasing and insurance companies, credit unions
and cooperatives, are subject to a higher CSLL rate (15%).
Companies may elect to calculate their taxable income under either the actual profit method (known as lucro
real) or the presumed profit method (known as lucro presumido) every fiscal year.
Actual Profit. Under the actual profit method, companies determine their taxable income by effectively
subtracting allowed deductions from the gross income.
The taxable income is the gross income minus allowed deductions. The gross income comprises active
(operating) and passive (non-operating, such as interest, capital gains, etc.) income, as well as onshore and
offshore income (i.e. taxation on a worldwide basis). The taxable income is further adjusted by additions and
exclusions established by law (e.g. non-deductible expenses, tax loss carryforwards). Usually, the taxable base
of IRPJ (taxable income) and CSLL (adjusted result) is very similar, but specific situations may give rise to the
application of special rules.
Ordinary and necessary expenses may be deducted in the calculation of IRPJ and CSLL based on the actual
profit method. The law also allows companies to deduct as a financial expense interest on equity (“JCP”) paid
to identified shareholders, to the extent that such JCP:
•

Does not exceed the amount resulting from the multiplication of the annual Long Term Interest Rate
(“TJLP”), which is an interest rate calculated quarterly by the Central Bank of Brazil, on certain line items
of the net worth of the company (equity, capital reserves, profits reserves, treasury shares and
accumulated losses) pro rata die; and

•

Is equal to or lower than 50% of the greater of
1) the current fiscal year profits (before interest on equity deduction); or
2) accumulated profits and profit reserves.

In the actual profit method, tax losses locally incurred may be indefinitely carried forward, but they are only
able to offset taxable income up to 30% in a given fiscal year. Therefore, even having accumulated tax losses
exceeding their taxable income, Brazilian companies are required to pay IRPJ and CSLL, since only 30% of such
yearly income may be offset against the accumulated tax losses, no matter how large the losses are. Tax
losses incurred by foreign branches or subsidiaries cannot be offset against income generated locally.
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Presumed Profit. Under the presumed profit method, companies calculate their taxable income by applying
a percentage set forth by law on operating income and adding the resulting amount to non-operating income.
The law establishes such percentage, which varies depending on the activity conducted by the company. For
instance, a percentage of 32% should be multiplied by the gross income generated by the rendering of
services in general. Companies that carry out multiple activities framed within categories to which different
percentages apply should use the respective percentage over the portion of the gross income related to each
activity.
Certain companies are not allowed to elect the presumed profit method, such as companies with gross
income exceeding BRL 78.000.000,00, with income earned abroad (except for export income), that have
foreign subsidiaries, banks, etc.
The presumed profit method tends to be more advantageous if the actual profit margin of the activities of
the Brazilian company is higher than the percentage set by law.
Concepts relevant to the taxation of companies include:
Interest on Shareholders Equity (“JCP”): amounts paid or credited to shareholders as interest on
shareholders’ equity – a kind of hybrid interest calculated upon certain portions of the net worth of the
company – are subject to withholding tax at a rate of 15%. If the recipient is a resident of jurisdictions
blacklisted as tax havens, the withholding tax rate will be 25%.
Dividends: dividends based on profits ascertained as from January 1, 1996 paid out or credited by companies
are not subject to income tax, whether paid out to individuals or to companies resident in Brazil or abroad,
including in jurisdictions deemed as tax havens.
Transfer Pricing: international transactions between related companies (including companies located in tax
havens) are subject to transfer pricing rules in Brazil, for both imports and exports. Interest paid to foreign
related parties are deemed not deductible to the extent they exceed certain parameter rates increased by
spreads (prorated for the loan term).
Thin capitalization: for purposes of IRPJ and CSLL, thin capitalization rules establish two different limits, based
on the debt to equity ratio, for the deduction of interest paid to related parties or to residents in tax havens
or in regions with privileged tax regime. The thin capitalization rules do not affect the ability of a Brazilian
resident to pay interest abroad to those recipients but impose limits on the deductibility of such amounts. In
sum, the interest paid to related parties is deductible up to the limit of the debt-to-equity ratio of 2:1. The
limit to interest paid to residents in tax havens or regions with privileged tax regime is 0.3:1.
Tax incentives: There are tax incentives to carry on certain activities (e.g. technology) or in certain regions
(e.g. north and northeast of Brazil).

17

Taxes on Gross Income - Pis and Cofins
PIS and COFINS are federal social contributions levied on a company’s gross income. Some revenues, such as
dividends, are not currently subject to PIS and COFINS. Such taxes are imposed under two systems:
cumulative and non-cumulative. The law establishes which companies are subject to each regime. In general,
companies that determine their taxable income under the actual profit method are subject to the
noncumulative PIS and COFINS while those that elect the presumed profit method are under the cumulative
system. There are special cases in which companies may be subject to both regimes.
Under the cumulative system, PIS and COFINS are levied at the rates of 0.65% and 3% respectively.
Under the non-cumulative system, the PIS and COFINS burden corresponds to 1.65% and 7.6%, respectively
(the total combined rate under this system is 9.25%, but it is possible to subtract the PIS and COFINS credits
granted to the taxpayer).
In order to calculate the PIS and COFINS credits, the 9.25% should be applied over certain costs and expenses
that companies have with local corporate entities. The law expressly provides that PIS and COFINS credits are
only granted to costs and expenses related, for example, to:
•
•
•
•
•

Acquisition of goods for resale;
Purchase of inputs (i.e. goods and services used in the manufacturing of products destined for sale
or in rendering services, including fuel);
Lease of buildings and equipment from corporate entities, which should be used in the taxpayer’s
activities;
Depreciation of fixed assets; and
Consumption of energy in the facilities of the taxpayer.

There are certain limitations to the use of credits. For instance, in general, no credit is allowed regarding
financial expenses. Inputs should be deemed relevant and essential in order to give rise to credits. If
companies are not able to absorb all PIS and COFINS credits in a certain month, they are entitled to carry
them forward to offset future PIS and COFINS debts or even, in certain cases, to offset against other federal
taxes debts.
PIS and COFINS are also levied on imports of goods and services at a general rate of 9.25%. Different rates
are applied to the importation of specific goods set forth by law.
Finally, some special regimes are set forth for specific industries, such as the one-time PIS and COFINS levy,
known as regime monofásico, applicable to certain pharmaceutical, cosmetics, personal care, vehicles,
machines, fuels and LP gas products/activities.
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Contribution of Intervention in the Economic Domain (“CIDE”)
CIDE ROYALTIES
CIDE-Royalties is a local contribution on royalties and on technical service fees remitted to non-residents. It
is levied at the rate of 10%. It is due by Brazilian companies which pay royalties and technical service fees to
non-residents. It is important to point out that CIDE is a deductible expense in the calculation of IRPJ and CSLL
for those companies adopting the actual profit method.
CIDE Oil and Gas
CIDE-Oil and Gas is levied on import and local transactions involving oil and its derivatives, gas, and other
products at specific rates.

Excise Tax – Federal Vat (“IPI”)
IPI is a value-added tax imposed on each phase of the manufacturing process. Its rates vary depending on the
importance of the manufactured good. The fiscal classification of a good allows the identification of the
applicable IPI rate. The IPI basis is the price of the manufactured good.
For IPI purposes, an industrial/manufacturing activity means any operation which modifies the nature,
operation, finishing, presentation or purpose of a product, or which improves a product for consumption,
such as its conversion, processing, packaging, repackaging or restoration.
IPI is also imposed on the import of goods. Its rates vary according to the product’s fiscal classification, and
is linked to the essentiality of the product (i.e. the more essential the product, the lower the tax rate).

Tax on Financial Transactions (“IOF”)
IOF is levied on foreign currency exchange, financing agreements (credit/loans), insurance and on
transactions involving securities at different rates.
•

•
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IOF on foreign currency exchange may be imposed at the rate of 25%, but in general remittances to
or from abroad are currently subject to the rate of 0.38%. Cross-border loans with a minimum
average term lower than or equal to 180 days (or loans with a higher average term, but with a put
or call option exercisable over such period), are currently subject to a 6% rate. Cross-border loans
with a longer term are subject to IOF at the rate of 0%.
IOF on credit is imposed at different rates. On credit agreements where a lump sum is transferred
to the borrower for a predefined period, IOF is charged at a daily rate of 0.0041% limited to a 1.88%
rate. Loan agreements with a non-defined period are subjected to the same rate, although said
limitation is not applicable.

•
•

IOF on insurance is charged at different rates, depending, in general, on the nature of the insurance
and of the insured.
IOF on securities may be imposed on any transaction involving bonds and securities. Currently,
most transactions are subject to IOF at the rate of 0%, except certain specific cases. However, the
IOF rate may be increased at any time to a maximum rate of 1.5% per day, by means of a decision
of the Minister of Finance.

Import Tax (“I.I.”)
Import tax is a federal tax levied on the import of goods and is imposed upon customs clearance of the
imported goods. Import tax is calculated over the customs value of the imported good. The rate may vary
according to the fiscal classification of the product. The I.I. does not give rise to a tax credit to the importer,
thus becoming a cost to the operation. It also has a foreign trade policy function, aimed at regulating imports
through tax tariffs.

Export Tax (“I.E.”)
Export tax is a federal tax levied on the export of certain goods and is imposed upon the registration of the
export record on the SISCOMEX system. The export tax is calculated over an arm’s length price of the
exported good. The rate may vary according to the fiscal classification of the product, and ranges from 30%
to 150%. Currently, only a few types of products are subject to I.E., such as cigarettes, leather and skin, guns
and ammunition (some are only subject to I.E. when exported to specific regions, generally South and Central
American countries). I.E. also has a foreign trade policy function.

Social Security Contribution on Payroll (“INSS”)
The social security contributions (commonly known as INSS contributions) are levied on payroll and on
salaries, and due, respectively, by companies and beneficiaries. There are also social contributions due to
other agencies (SESC, SENAE, etc.).
For beneficiaries, the calculation basis is the gross salary, limited to a cap of BRL 5.839,45, and the applicable
rate varies from 8% to 11%, depending on the amount received.
For companies, the social contribution is imposed on total payroll (i.e. not subject to the cap above), and the
total rate may reach approximately 28%, depending on the company’s activities. Taxpayers from selected
sectors (certain IT, technology, customer service, construction and transportation services) may elect to pay
an alternative Social Contribution on Gross Revenues (“CPRB”) at a rate ranging from 1% to 4.5%, depending
on the activity performed. The CPRB is a tax benefit that was set to expire at the end of 2020 but has been
extended to the end of 2021.
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Tax on Ownership of Rural Land (“ITR”)
The tax on ownership of rural land is payable by individuals and companies. Its taxable base is the value of
the land and takes into account a variety of factors (e.g. region, degree of land use etc.). The tax rates range
from 0.03% to 20%.

Tax on Large Fortunes (“IGF”)
The federal Government has not yet introduced the tax on large fortunes.

State and Federal District Taxes
STATE VAT (“ICMS”)
ICMS is the main state tax and is imposed on transactions that imply the legal transfer of goods, and on
interstate and inter-municipal transport services as well as on communications services. ICMS is also levied
on imports.
ICMS is a value-added tax which allows the taxpayer to book tax credits from the ICMS paid on the purchase
of raw materials, intermediate products, packaging materials, and goods to be resold.
ICMS rates vary depending on the state, and the nature of the goods or services. In general, in the state of
São Paulo, the rate is 18%. Interstate transactions are subject to reduced ICMS rates (4%, 7% or 12%,
depending on the origin and the destination state).
Exports are exempt from ICMS and taxpayers are allowed to maintain the credits derived from the acquisition
of raw materials used upon the manufacturing of the products exported. Such credits can be transferred to
third parties depending on the legislation of the relevant state and upon the authorization from tax
authorities, which may take a long time to be granted.
There are special mechanisms and regimes for ICMS collection. For instance, under the tax substitution
regime (“ICMT-ST”), the ICMS tax is imposed only once, upon the sale by the importer or manufacturer, at
the first step of the supply chain. Under the ICMS-ST regime, the taxpayer must pay the regular ICMS levied
on its own sale and pay in advance the ICMS levied on the forthcoming operations (ICMS-ST). In other words,
this first player in the value added chain, known as the “surrogate ICMS-ST taxpayer”, substitutes the further
players (known as the “replaced/substituted taxpayers”), which do not collect the ICMS.
There are also many peculiarities involving interstate sales, such as agreements and conventions entered
nationwide or between specific states under the National Council of Treasury Policy (“Confaz”).
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INHERITANCE AND GIFTS/DONATIONS TAX (“ITCMD”)
ITCMD is a state tax imposed on gifts/donations and inheritances. The ITCMD rate varies from state to state.
In São Paulo, as a general rule, the ITCMD rate is 4%, but certain exemptions are granted for transfers up to
a certain amount. Other states may have other rates (including progressive tax rate schedules reaching up to
8%). Note that different states may use different names for this tax (e.g. ITCMD, ITD, ITCD, ICD).
TAX ON OWNERSHIP OF MOTOR VEHICLES (“IPVA”)
This state tax is levied on the ownership of motor vehicles, based on the market value of the good. Its rate
varies according to each state and the type/year of the vehicle.

Municipal Taxes
SERVICES TAX (“ISS”)
ISS is levied on the rendering of services listed in Supplementary Law No. 116/2003. ISS legislation and
regulations are enacted by each municipality. However, local laws must follow the Supplementary Law’s
guidelines. Accordingly, municipalities are not allowed to tax services not listed by the national law. ISS is also
levied on imports of services.
The taxable event of ISS is the provision of a listed service by an individual or a company. ISS basis is the price
of the service.
In accordance with national legislation, the minimum ISS tax rate is 2% and the maximum is 5%, which varies
depending on the municipality and on the service rendered. The most common rate in the largest Brazilian
cities is 5% (e.g. for most services in the cities of São Paulo and Rio de Janeiro).
TAX ON OWNERSHIP OF URBAN LAND (“IPTU”)
IPTU is a municipal tax applicable on the ownership, control or possession of urban land or buildings. Its
taxable base is the market value and the applicable rate usually linked to a basket of criteria related to the
piece of real estate (location/zoning, value, property use, type of real estate – land, building, house etc. – and
the fulfillment of social function).
Some municipalities, in order to foster the development of new economic activities in their territory, grant
IPTU exemptions or reductions for new ventures for a determined period.
REAL ESTATE TRANSFER TAX (“ITBI”)
ITBI is a municipal tax imposed on the sale, purchase or assignment of real estate or related rights, provided
that such transaction is not a gift.
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The rate may vary according to the city. In the city of São Paulo, the rate of such tax is 3%, calculated over
the market value as established by the City Hall. This tax must be paid when executing the deed of transfer.

Taxation on Cross-Border Remittances
Withholding taxes (due by the foreign recipient and subtracted from the amount payable) and local taxes
(due by the Brazilian payor) may be imposed on payments made by residents in Brazil to non-residents.
Depending on the type of the remittance, a different tax treatment may arise. Taxation varies greatly in
accordance with the nature of the cross-border payments, e.g. dividends, JCP, interest, technical services
fees, general services fees, royalties, capital gains, financial or operating leasing expenses, imports of
goods/merchandise etc.
The taxes involved should be analyzed on a case-by-case basis, since they involve withholding income tax
(IRRF), CIDE, PIS and COFINS, ISS, IOF, IPI, I.I., ICMS, among other taxes and fees. Taxation on the import of
goods and services, as well as on remittances for the return on equity or debt of shareholders (in the form of
dividends, interest or JCP) must be carefully analyzed, as they may represent a large portion of a company’s
success in Brazil. Also, there are specific details of the transactions that imply tax consequences, such as those
regarding gross-up provisions.
With regard to financial leasing expenses, it is important to mention that if the lease agreement clearly
specifies, per remittance to be executed, the portion of the expense that is related to the amortization of the
leased asset and the respective financial costs, such portion related to the amortization of the asset may be
excluded from the taxable base of IRRF.
In respect of capital gains, the law imposes withholding tax on the sale of assets located in Brazil even if the
sale is made by a non-resident to another non-resident. Normative Instruction No. 1,037/2010 contains the
current tax haven blacklist as well as privileged tax regimes, under Article 24-A of Law No. 9,430/1996, by the
RFB.
Brazil has entered into tax treaties to avoid double taxation with several countries. The tax treaties ratified
by Brazil follow the main features of the OECD model, even though Brazil is not an OECD member yet. Tax
treaties with Brazil may be used for reducing the tax burden of international structures and optimizing foreign
tax credits upon the use of clauses related to tax sparing and matching credits. To date, Brazil has not entered
into a tax treaty with either the United States of America or the United Kingdom (two of its main trading
partners), but there are cases of reciprocal tax treatment between Brazil and the USA, the UK and Germany
that could occasionally serve as means to avoid double taxation in specific situations.
Withholding tax is triggered on income deriving from funds managed by financial institutions at rates that
vary depending on the characteristics of the funds.
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Local Withholding Taxes
Payment of certain local service fees from a resident in Brazil to another resident triggers certain withholding
taxes at the combined rate of 6.15% (IRRF, COFINS, PIS and CSLL), which are considered as advances of such
taxes due in the relevant period. It is necessary to ascertain the nature of the service rendered to confirm
whether such withholding taxes are applicable. There may be also a local services tax (ISS) withholding.
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Overview – Corporate & M&A
Business Entities
The Brazilian Civil Code (Law No. 10,406/2002), effective January 2003, as amended, changed the rules
governing all companies established in Brazil, except for corporations (sociedades por ações).
In accordance with the Brazilian Civil Code, companies incorporated in Brazil will be classified either as a
sociedade empresária (business company) or as a sociedade simples (non-business company). A business
company conducts organized economic activity aimed at the production and circulation of goods or services.
All corporate documents, including those establishing the company, must be filed with the Commercial
Registry (Junta Comercial). An entity conducting any other activity (including intellectual, scientific, literary,
or artistic activities) is considered a non-business company. All corporate documents of a non-business
company, including those establishing the company, must be filed with the Civil Registry for Corporate
Entities (Registro Civil das Pessoas Jurídicas). It must be noted, however, that since the abovementioned
concepts are vague, many misunderstandings may arise when classifying a company.
Business companies are most commonly incorporated as limited liability companies (sociedades limitadas,
abbreviated as Ltda.) or corporations (sociedades por ações, abbreviated as S.A. or S/A). Corporations are
always considered to be “business companies” regardless of their corporate objectives.

Limited Liability Companies (Sociedades Limitadas or Ltdas)
Limited liability companies are regulated by the Brazilian Civil Code. In addition to such provisions, the
company’s Articles of Association (Contrato Social) shall establish that it will be governed in a subsidiary basis
by either the provisions of the Brazilian Civil Code regarding non-business companies or by the Law of
Corporations (Law No. 6,404/1976 and its amendments) regarding business companies.
The main aspects of a limited liability company are as follows:
•

A recent amendment to the Brazilian Civil Code 2 made important progress by allowing limited
liability companies to be incorporated by a sole quotaholder executing its Articles of Association
(Sociedade Limitada Unipessoal)3, which shall be registered with the Commercial Registry of the
State or with the Civil Registry for Corporate Entities of the city where its head office is located, as
the case may be. A partner of a limited liability company is called a quotaholder since the capital of
the company is divided into quotas, as opposed to shares.

2 In September 2019, Executive Order No. 881/2019 was converted into the Law No. 13,874/2020, which established, among
others, the Declaration of Economic Freedom Rights.
3 Prior to such amendment to the Brazilian Civil Code, at least two quotaholders were required to incorporate a limited liability
company in Brazil.
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•

Husband and wife married under the universal community regime (past, present and future property)
(regime da comunhão universal) or compulsory separate property regime (regime da separação
obrigatória) cannot be quotaholders of the same company. This condition is not applicable to
companies incorporated prior to January 2003.

•

The Articles of Association must establish the company’s corporate capital, but no minimum amount
is required (except for certain types of companies such as banks and insurance companies, or if
permanent residences for the non-resident officers are required).

•

Each quota usually grants its holder the right to one vote at quotaholders’ meetings.

•

Quotaholders are in principle not liable for the debts and other obligations of the company; however,
they are jointly and severally liable for the total payment of the subscribed capital.

•

Quotaholders may pay their respective equity interests with assets (but not services), which are
required to be appraised.

•

The company’s capital may be increased by a quotaholder resolution. A right of first refusal is granted
to existing quotaholders so that all of them may subscribe to the new quotas issued as a result of the
increase in proportion to their equity interest in the company’s capital.

•

Quotas may be assigned to third parties, depending on the provisions of the Articles of Association.
Likewise, it is possible to bar heirs and successors from becoming quotaholders, depending on the
provisions of the Articles of Association.

•

Only individuals, quotaholders or not, residing in Brazil may be appointed as officers
(administradores) of limited liability companies. Foreigners wishing to occupy management positions
must first obtain the respective residence, in accordance with minimum legal requirements. Please
refer to the Immigration section of this publication for additional information on residences for
foreigners.

•

The company may have one or more officers (administradores).

•

Quotaholders determine the officers’ remuneration.

•

An Audit Committee (Conselho Fiscal) may be created depending on the provisions of the Articles of
Association. Such committee must be composed of at least three members, who may or may not be
quotaholders of the company. The Audit Committee is one of the corporation’s boards set forth by
Law No. 6,404/1976, the main function of which is to audit the corporation’s management, and it
may or may not, depending on the Articles of Association’s provisions, accumulate attributions of the
Audit Committee established in the Sarbanes-Oxley Act, 2002.

•

Law No. 11,638/2007 mandates that large-sized companies – defined as companies, or groups of
companies under common control, with total assets in their preceding fiscal year in excess of BRL
240.000.000,00, or gross revenues of over BRL 300.000.000,00, regardless of corporate nature (thus
encompassing limited liability companies of this size) – are subject to Law No. 6,407/1976 with regard
to bookkeeping, financial statements and the mandatory hiring of independent auditors registered
with the Brazilian Securities and Exchange Commission (“CVM”). This includes publishing such
financial statements in the official gazette and a widely distributed newspaper. As from January 1,
2022, only a summarized version of the documents will need to be published in a major newspaper
(in terms of circulation); simultaneously, a complete version of the documents must be published on
the newspaper’s webpage.

•

Limited liability companies with more than 10 quotaholders must mandatorily approve matters
under their responsibility at a quotaholders’ meeting, which must comply with specific Brazilian Civil

Code requirements regarding call notices, opening and passing of resolutions. Companies with fewer
than 10 quotaholders may hold quotaholders’ meetings, subject to less bureaucratic procedures, in
accordance with the provisions of their Articles of Association.
•

There are specific quorums for approving certain matters. For example, amendments to the Articles
of Association and/or amalgamations, mergers or dissolution of the company require an affirmative
vote of quotaholders representing at least 75% of the company’s capital. The quorum required for
appointing officers (administradores) may be unanimity, two-thirds of the capital or 50% plus one
quota, depending on whether or not the capital has been fully paid up, and if the appointment of the
officer (administrador) is done in the Articles of Association or in a separate instrument.

•

The approval, by quotaholders, of the financial statements and officers’ accounts is required once a
year, within four months after the end of the preceding fiscal year. These types of companies are not
required to publish their financial statements, unless they are considered large-sized companies
according to Law No. 11,638/2007 mentioned above.

•

Limited liability companies are not required to pay minimum dividends to their quotaholders. The
dividend payments may be pro-rated or not to the equity interest held by the quotaholders, in
accordance with the provisions of its Articles of Association.

•

Limited liability companies may not issue securities, such as debentures4 and commercial papers, and
do not have access to capital markets.

Corporations (Sociedades Por Ações Or S.A.)
Law No. 6,404/1976, as amended from time to time, governs Brazilian corporations.
Brazilian corporations may be publicly held or closed, depending on whether or not they are registered with
the CVM and their shares are allowed to be traded on stock exchanges or, as the case may be, the over-thecounter market. CVM was created by Law No. 6,385/1976, which was most recently amended by Law No.
12,810/2013.
Publicly-held corporations are subject to stricter rules than closed corporations, not only because of the
provisions of Law No. 6,404/1976 (as amended), but also due to audits and a number of rules issued by the
CVM, usually dubbed as “Directives” (Instruções) and “Regulations” (Deliberações).

Closed Corporations
•

4

They are generally established by a General Meeting of Incorporation, at which all shares that make
up the company’s capital are subscribed, the by-laws are approved and the members of the Board of
Directors (Conselho de Administração), if any, or the members of the Executive Board (Diretoria) are
appointed.

Bill No. 3,324/2020, which proposes the amendment to the Brazilian Civil Code to allow limited liability companies to issue

debentures (bonds), is currently under analysis of the National Congress.
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•

There must be at least two shareholders except when the corporation is a wholly owned subsidiary
(subsidiária integral).

•

The Minutes of the General Meeting of Incorporation must be filed with the Commercial Registry of
the State where the head office of the corporation is located. At the incorporation, at least 10% of
the corporation’s subscribed capital must be paid in.

•

The by-laws must establish the corporation’s capital, but no minimum amount is required (except for
corporations operating in certain sectors, such as banks and insurance companies). Notwithstanding,
if the corporation has a Board of Directors, it is allowed to increase the corporation’s capital up to a
pre-established “authorized capital” limit as provided in the by-laws.

•

The corporation’s capital is divided into shares, with or without par value.

•

Shares may be common or preferred, but preferred shares may not exceed 50% of the corporation’s
capital. For companies incorporated prior to the enactment of Law No. 10,303/2001, this ratio was
two-thirds.

•

Common and preferred shares may be divided into different classes, depending on the rights
granted.

•

Generally, each share confers on the shareholder one vote at the shareholders’ meetings. However,
the by-laws may determine that the preferred shares have no voting rights or that this right be
restricted to certain matters.

•

Preferred shares may confer the preemptive right to receive dividends and/or reimbursement of
capital if the corporation is dissolved and may, in accordance with the by-laws, confer final or
minimum dividends, and/or a dividend of 10% above the dividend paid to the common shares.

•

Shareholders are not liable for debts or other obligations of the corporation. However, they are liable
for paying-in the shares they subscribed.

•

Shareholders may pay their respective equity interests with assets (but not services), which are
required to be appraised. Such appraisal must be approved at a shareholders’ meeting.

•

A corporation’s capital may be increased by a shareholder’s resolution. A right of first refusal is
granted to existing shareholders so that all of them may subscribe for the shares to be issued as a
result of the increase.

•

Shares may be assigned to third parties, depending on the provisions of the corporation’s by-laws.
The corporation may only acquire their shares for the purposes of holding them as treasury shares,
cancelling or reselling them, in special circumstances provided by law, such as redemption.

•

Corporations must have an Executive Board, comprised of at least two officers, who must be
individuals resident in Brazil, shareholders or not. Foreigners who wish to occupy such management
positions are required to obtain a permanent residence, in accordance with minimum legal
requirements.
If the corporation has a Board of Directors, only one-third of its members can be appointed as
officers.

•

Corporations may have a Board of Directors, depending on the provisions of their by-laws, which
shall be comprised of shareholders or not, residing or not in Brazil. If the appointed members do not
reside in Brazil, they must grant a power of attorney to a Brazilian resident who may then receive
service of process and represent such member in Brazil. Brazilian law contemplates mechanisms for
ensuring that minority shareholders and holders of preferred shares may appoint some of the
members of the Board of Directors.
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•

Shareholders determine directors’ remuneration.

•

Corporations must have an Audit Committee (conselho fiscal) on a permanent or non-permanent
basis. However, its operation is optional. The Audit Committee must be comprised of no fewer than
three and no more than five members, shareholders or not. Shareholders representing 10% of the
voting shares or 5% of non-voting shares may request that the Audit Committee be convened. As is
the case with the Board of Directors, Brazilian law contemplates mechanisms for ensuring that
minority shareholders and holders of preferred shares may appoint some of the members of the
Audit Committee. The Audit Committee is one of the corporation’s boards set forth by Law No.
6,404/1976, whose main function is to audit corporation’s management, and it may or may not,
depending on the provisions of the by-laws, accumulate attributions of the Audit Committee
established in the Sarbanes-Oxley Act, 2002.

•

Corporations are required to hold one annual shareholders’ meeting (Assembleia Geral Ordinária)
within four months after the closing of the preceding fiscal year, which shall pass resolutions
regarding the corporation’s financial statements and officers’ accounts, utilization of net profits and
distribution of dividends, election of directors and the Audit Committee, whenever applicable.

•

Any other matters requiring shareholders’ approval must be resolved at a special shareholders’
meeting (Assembleia Geral Extraordinária).

•

Shareholders may be represented at meetings by means of duly appointed proxies, who must be
shareholders, attorneys, or directors of the corporation. In this case, the power of attorney must
have a limited term of one year.

•

Law No. 6,404/1976 (as amended) establishes the terms and procedures for the calling and opening
of a shareholders’ meeting and the approval of resolutions. The corporation’s by-laws must comply
with the rules provided therein.

•

In general, matters submitted to resolution at a duly opened general meeting may be approved by
shareholders representing 50% of the voting capital plus one voting share. Applicable legislation
provides for a higher quorum for some specific matters. The corporation’s by-laws may determine a
quorum higher than that established by law.

•

Shareholders dissenting from some of the matters provided by law may withdraw from the
corporation, upon reimbursement of the value of their shares. Such value may be determined based
on the attributable net worth or economic value, depending on the provisions contained in the
corporation’s by-laws.

•

The corporation’s financial statements must be published in the Official Gazette and another major
newspaper (in terms of circulation) and filed with the Commercial Registry except for closed
corporations with fewer than 20 shareholders and net worth not exceeding BRL 10,000,000.00, in
which case the corporations need only file their statements with the Commercial Registry.

•

As from January 1, 2022, only a summarized version of the financial statements will need to be
published in a major newspaper (in terms of circulation); simultaneously, a complete version of the
financial statements must be published on the newspaper’s webpage.

•

Brazilian corporations may privately issue securities as provided for in Brazilian law, including bonds
(debentures) and warrants.

Publicly Held Corporations
Provisions applicable to closed corporations are also applicable to publicly held corporations. Note that:
•

Publicly held corporations may be incorporated by means of an initial public offering (“IPO”). In order
for this to occur, the company must first obtain a publicly held corporation registration statement
and the issuance of shares registration statement from the CVM. Closed corporations may become
publicly held corporations by obtaining such registration statements. Directive CVM No. 480/2009
and its respective amendments govern this matter.

•

Publicly held corporations must pay an annual inspection fee to the CVM.

•

In order for the corporation to cancel its publicly held corporation registration statement with the
CVM, it must conduct a public offering to buy all outstanding shares in the market, except for the
shares held by the majority shareholder. In addition to the rules contained in Law No. 6,404/1976
and its amendments, Directive CVM No. 361/2002 and its amendments also govern this matter.

•

Common shares issued by publicly held corporations may not be divided into classes.

•

Preferred shares issued by publicly held corporations, or shares having limited voting rights, may only
be traded in the capital market if they confer at least one of the following rights:
i)

the right to a dividend of at least 25% of the net income of the period, with shareholders
having (a) preference to receive such dividends in the total amount equal to at least 3% of
the net worth amount attributable to the shares; and (b) the right to receive dividends
under the same conditions as common shares (after payment of the 3% minimum payment
above); or

ii) the right to dividends at least 10% higher than the dividends attributed to common shares;
or
iii) the right to participate in tender offers (tag along), under the same conditions guaranteed
to common shares.
•

Publicly held corporations may conduct public or private offerings of any security negotiated in
capital markets. However, there are a number of rules issued by the CVM regarding this matter.

•

The corporation’s purchase of its own shares is subject to Directive CVM No. 567/2015, in addition
to the provision of Law No. 6,404/1976 and its amendments.
The sale of the majority interest in the publicly held corporation may only be made if a public offering
is carried out to acquire all of the outstanding voting shares. The price per share must be at least 80%
of the price of the shares comprising the controlling block. This matter is also governed by Directive
CVM No. 361/2002.

•
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•

Financial statements and all accounting issues relating thereto are subject to CVM control, by means
of a number of Directives and Regulations. Therefore, the CVM has the power to determine a
correction of financial statements whenever applicable; furthermore, it may require that the publicly
held corporation publish its financial statements again after such correction is made.

•

Publicly held corporations must send their financial information to the CVM quarterly, by means of
a form called the Quarterly Information (“ITR”), which is made available to all shareholders of the

company and to the market. Publicly held corporations must also send Annual Information (“IAN”)
to the CVM updated once a year. Both the ITR and the IAN must be prepared in accordance with CVM
rules.
•

Publicly held corporations are required to engage an independent auditor, duly registered with the
CVM, subject to Directive CVM No. 308/1999 and its amendments.

•

The CVM may postpone the opening of any shareholders’ meeting whenever it verifies that the
shareholders were not duly informed of the agenda to be discussed at such meeting.

•

Disclosing information and trading shares of publicly held corporations are subject to Directive CVM
No. 400/2003 and amendments of Directives CVM No. 482/2010 and No. 601/2018, which require
that all such corporations have their Information Disclosure Policy previously approved by the CVM.

•

Increasing the corporate capital of a publicly held corporation and the public offering of shares, as
well as any distribution of securities in the primary and secondary markets, are subject to Directive
CVM No. 400/2003 and its amendments, which contain a number of requirements that must be
complied with when carrying out this type of transaction.

•

The amalgamation, merger or split up of publicly held corporations must comply with all of the
provisions of Directive CVM No. 319/1999 and its amendments, which establish the minimum
requirements vis-à-vis information to be disclosed to the shareholders on these operations,
disclosure deadlines, appraisals, pricing shares in order to calculate the share swap value etc.

•

The penalties that publicly held corporations, their officers, members of the audit committee and
shareholders are subject to are provided in Law No. 6,385/1976 and its amendments and they may
include warnings, fines, suspension or cancellation of rights, according to the severity of the violation.
The CVM regulates the procedures that parties will undergo when applying such penalties.

As regards corporate governance, the CVM issued a booklet in June 2002 called “CVM Recommendations on
Corporate Governance” whereby the CVM established practices that it believes should be observed by
publicly held corporations, their officers and controlling shareholders. Some of the rules applicable to the
corporations and their shareholders are included in Directive CVM No. 358/2002 and amendments of
Directives CVM No. 449/2007 and No. 369/2002.
In some cases, these practices do not conform to the provisions of Law No. 6,404/1976, and in others, they
enhance the requirements of said law. For example, the CVM recommends that if the majority equity interest
is sold, a public offering for the purchase of the outstanding shares should be carried out for the same price
to be paid for the shares that comprise the controlling block, and that the offering be made to all
shareholders. However, Law No. 6,404/1976 determines that the price should be at least 80% and applicable
solely to common shares.
Clearly, since these practices do not fall under the CVM’s control, they are merely recommendations, and
cannot, under any circumstance, be enforced by the CVM.
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